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Ceci| Bowden, Jr. conplains of harassnent in his suit against

| ocal police officials under § 1983. He appeals the district
court’s grant of sunmmary judgnent to the police officers. W
affirm

*“ Pursuant to 5THQR R 47.5, the court has determ ned that this opinion
should not be published and is not precedent except under the linmted
circunstances set forth in 5THGQR R 47.5.4.



The City of Electra, Texas is one of the several snall towns
I ying on the Texas- Gkl ahoma border. Cecil Bowden, Jr. alleges that
over the last few years, the Electra Police Departnent routinely
harassed and detained him w thout probable cause or reasonable
suspicion. Wile citing el even incidents, Bowden does not dispute
that only one occurred wthin the applicable statute of
l[imtations,! and so we focus on that single event, l|leaving the
ot hers as non-actionable historical background.

Bowden cl ai ns that on May 15, 2000, two City of Electra police
of ficers stopped himwhile he wal ked near his hone. He consented
to a search of his person, but the officers found nothing. Yet, he
says, he was detained “for over an hour” while the officers checked
for federal warrants. Wiile the officers were awaiting the results
of that check, Joseph Schutze, another City of Electra police
officer, arrived on the scene. Bowden clains that Schutze told him
t hat he snell ed anhydrous ammoni a?> coni ng from Bowden' s resi dence?®

and asked for permssion to search the house and, when Bowden

1 See Ali v. Higgs, 892 F.3d 438, 439 (5th Cir. 1990) (holding that, for
§ 1983 actions, the applicable statute of limtations is borrowed fromthe state
in which the action is filed). |In Texas, the applicable period is two years.
Tex. Qv. PrRac. & Rem CooeE § 16.003(a). Bowden's conplaint was filed on May 14,
2002. The only event within the statute of linmtations is the event allegedly
occurring on May 15, 2000.

2 Although anhydrous ammonia’'s intended use is as an agricultural
fertilizer, it is also a key ingredient in the production of nethanphetani ne.

8 Bowden’s conplaint and Bowden’'s sunmary judgnent evidence are
i nconsistent on this point. Bowden’s conplaint indicates that O ficer Schutze
snel | ed anhydrous anmoni a enmanating from Bowden' s residence. Bowden’s sunmmary
judgnent evidence - the affidavit submtted by Oficer Schutze to the nagistrate
- indicates that it was “Officer D. Bartram#206" and “Officer Kaiser # 204" that
detected the odor of anhydrous ammoni a com ng from Bowden' s residence.
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refused, that Bowden was handcuffed and placed in the back of a
police car, where he sat for over an hour until the police obtained
a search warrant.

Bowden alleges that Oficer Schutze lied to obtain the
warrant, falsely stating in his supporting affidavit that he
snel | ed anhydrous anmoni a at Bowden’ s resi dence. After the warrant
was obt ai ned, Bowden all eges that he was arrested, taken to jail,
and held on a $1.5 mllion bond until his rel ease one year |ater.

On May 14, 2002, Bowden brought suit under 42 U S. C. 8§ 1983
against the Gty and various nenbers of its police departnent,?
alleging violations of the Fourth and Fourteenth Anmendnents and
simlar provisions of the Texas Constitution and making severa
clains for negligent hiring, retention, training, and supervision,
whi ch were dropped. As required by the scheduling order, the
parties filed a joint notion for summary judgnent on Septenber 15,
2003. Two nmonths |ater, on Novenber 12, 2003, Bowden filed a
nmotion to anmend his response to the defendant’s notion for summary
j udgnent . In this notion, Bowden attenpted to place before the
district court additional evidence rebutting the defendants’ notion
for summary judgnent. On June 3, 2004, the district court granted

the defendants’ notion and rendered judgnent in their favor,

4 Al though it is unclear in what capacity sonme of the defendants were sued,
each def endant asserted qualified imunity in his answer. The issue of qualified
i munity was not addressed by the district court, as it found that Bowden had
failed to establish a violation of his constitutional rights. See Hope v.
Pel zer, 536 U S. 730, 736 (2002) (“The threshold inquiry a court nust undertake
inaqualified imunity analysis is whether plaintiff’'s allegations, if true,
establish a constitutional violation.”).
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dism ssing Bowden’s remaining state and federal constitutional
clains with prejudice.® That sane day, the district court also
denied Bowden’s notion to anend his response to the defendants

nmotion for summary judgnent. On June 24, 2004, Bowden tinely filed
a notice of appeal from the final judgnent rendered on June 3.
Then, on June 24, Bowden filed a notion for relief from judgnent
under Rule 60(b),® which the district court denied on Cctober 26,
2004. This Court has jurisdiction under 28 U S. C. § 1291.

Bowden argues that the district court’s judgnent should be
reversed on six different grounds. W address these in turn.

1.

Bowden first argues that the district court erred in refusing
to allow himto anend his response to the defendants’ notion for
summary judgnent. Bowden argues that nmaterial know edge cane to
his attention on or after October 17 and that he filed his notion
to amend on Novenber 8, which the district court denied on June 3,
2004, the sane day that it granted summary judgnent to the

defendant. We reviewthe district court’s denial of the notion for

5 The district court held that Bowden’s cl ai ms under the Texas Constitution
were duplicative of his clains under the Federal Constitution. Because neither
party on appeal has addressed the Texas Constitution apart from the Federa
Constitution, we will not address themseparately, focusing solely on the Federal
Constitution.

6 Bowden was unable to file his notion under Rule 59(b), which requires

that any notion to alter or amend a judgnent be filed “no later than 10 days
after entry of the judgnent.” Feb. R Qv. P. 59(e).
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abuse of discretion.’

Bowden sought to introduce evidence that Corrin McGath, a
Cty official, conducted an “internal investigation” into the
El ectra Police Departnent. In a depositionin an unrelated | awsuit
taken i n Novenber of 2002, McG ath stated that evidence i n Bowden’ s
case was “mssing” or “tainted” or “corrupted’ in sonme way,
requiring that the charges against Bowden be dropped. Bowden
clains that he fortuitously discovered the deposition through a
personal relationship between his counsel and plaintiff’s counsel
in that case.

The district court did not abuse its discretion in denying
Bowden’ s notion. First, Bowden does not explain the relevance of

the evidence, aside from an assertion that it shows “actual

7 See Lac du Fl anbeau Band of Lake Superior Chi ppewa I ndians v. Stop Treaty
Abuse-W sconsin, Inc., 991 F.2d 1249, 1257 (7th Cr. 1993); see also Pfeil v.
Rogers, 757 F.2d 850, 858 (7th Gr. 1985) (“[A] decision to disregard all
materials submtted after a reasonable filing deadline is certainly not an abuse
of discretion because it allows] the district court to preserve the noving
party’'s right to respond to the resisting party’s argunent and to decide the
sunmary judgnent notioninatinmely fashion.”). This standard is consistent with
the standard we use for reviewing a denial of a notion to anmend pl eadi ngs, see
Lowey v. Texas A&M Univ. Sys., 117 F.3d 242, 245 (5th Gr. 1997), a denial of
a notion to alter or anend a judgnment under Rule 59(e) due to alleged newy
di scovered evidence, Hale v. Townl ey, 45 F.3d 914, 921 (5th Gr. 1995); see also
Lavespere v. N agara Mach. & Tool Works, Inc., 910 F.2d 167, 174 (5th Cr. 1990),
and a denial of a motion for relief under Rule 60(e) due to evidence not
consi dered by the district court, see Seven Elves, Inc. v. Eskenazi, 635 F.2d
396, 401-03 (5th Cir. 1981). Bowden mi stakenly argues that Hale, with its |ist
of four factors to consider, specifically controls here; however, the notion in
that case was a Rule 59(e) notion because it was filed after the district court

rendered judgnent. Here, the district court ruled on the notion before or
cont enpor aneously with its ruling on the notion for sumary judgnent. Thus, we
review its decision for sinple abuse of discretion. However, the factors

announced in Hale are relevant for our analysis here, and the practical
di fference between the Hale “test” and a sinple abuse of discretion test nmay be
m ni mal .



know edge that the evidence against Bowden was ‘tainted or
‘corrupted’ in sone way,” that it speaks to the “policies and
practices of the Cty,” and that it is “inportant.” The evidence
does not suggest an official policy or custom and no policy or
custom that is directly related to Bowden's underlying clains.?
Bowden’s bare assertion to the contrary is insufficient. In
addition, MG ath’'s testinony offers no support for Bowden’s cl ai m
of an “internal investigation.” Moreover, Bowden did not refer to
the evidence in his proposed anended response ot her than to set out
the general basis of the testinony in the facts section.

Second, Bowden has not shown why he coul d not have introduced
this evidence initially. He clains that he did not have “access”
to the evidence when the notion for sunmary judgnment was filed on
Septenber 15, 2003, because MG ath did not beconme the Cty
Adm nistrator® until after the events invol ving Bowden occurred, in
May of 2000. But he never contradicts the defendants’ all egation
that MG ath was in office |ater, when Bowden was rel eased from
jail. As the defendants point out, it seens |ikely that Bowden
woul d have been told by soneone that he was bei ng rel eased and not
tried because of evidentiary problens; he should have sought

evi dence from McGrath then. And even if Bowden were not told at

8 See Monell v. Dep’'t of Soc. Serv., 436 U S. 658 (1978) (discussing the
appropriate standard for nmunicipality liability under § 1983).

® Bowden clains that McGath was the Gty Admnistrator, while the
defendants claim that he was Chief of Police. However, this dispute is
irrelevant here.



that time that evidentiary problens led to his rel ease, he should
have, for purposes of this case, inquired as to why he was
released. A sinply inquiry would have reveal ed the answer and | ed
a reasonable person to interview McGath, or soneone else, who
could have provided the evidence that Bowden now clains is
rel evant. Litigants cannot expect evidence to fall into their
| aps.

The district court did not abuse its discretion in refusing
Bowden’ s request for perm ssion to anend his response.

L1l

Bowden next argues that the May 15, 2000 stop violated his
Fourth Amendnent right to be free from unreasonable search and
seizure. He argues that both the initial stop and the subsequent
detention violated Terry v. Chio.! The district court’s anal ysis
fol |l ows:

Wth regard to his stop, Plaintiff alleges that his
detenti on on May 15, 2000, by El ectra police officers was
neither tenporary nor reasonably related to the
circunstances justifying the stop. Relying on Terry v.

Chio, 392 U.S. 1(1968), Plaintiff clains that Defendants
vi ol ated the Fourth Amendnent because the investigative
detention to which he was subj ected was unreasonabl e and
unnecessarily Il engthy. Under Terry, reasonabl eness of a
sei zure and search requires that “the officer’s action
was justified at its inception, and . . . it was
reasonably related in scope to the circunstances which
justified the interference in the first place.”
Plaintiff, in making his claim never articulates the

reason for his stop. He also does not aver that there
was no reason for his stop. No sunmary judgnent evi dence

10392 U S. 1 (1968).



explains why Plaintiff was stopped, so it is therefore
i npossi ble to determ ne whet her any ensuing search was
reasonably related to the initial justification for the

st op. Rat her, Plaintiff contends that he voluntarily
enpted his pockets and was detained for an hour while
of ficers checked his crimnal record. |t does not appear

that a body search was conducted at that tine, as

Plaintiff voluntarily enpted his pockets and declined to

consent to the search of his residence. Defendants are

entitled to summary judgnent as to this claim
W review de novo the district court’s findings of reasonable
suspi ci on and reasonabl eness of the stop.!!

Regarding the initial stop, Bowden argues that the district
court erred in placing the burden of proving the reasons for the
stop on him rather than the defendants.?? Bowden relies on
| anguage in Terry v. Ohio, which provides that “in justifying the
particular intrusion the police officer nust be able to point to
specific and articul able facts which, taken together with rati onal
i nferences fromthose facts, reasonably warrant that intrusion.”?®
Terry involved a notion to suppress seized evidence in a crimnal

case where the state nust justify the seizure. |In contrast, a

plaintiff inasuit filed under 42 U S.C. 8 1983 has the burden of

2 United States v. Mchelletti, 13 F. 3d 838, 841 (5th Cr. 1994).

2. The defendants argue on appeal that “Bowden never alleged at the trial
court that the initial stop was illegal.” A review of Bowden's conplaint and
response to defendants’ notion for summary judgnent indicates that this is
correct. However, the district court addressed the validity of the initial stop,
so we do as well.

¥ Terry, 392 U S. at 21.

¥ d.



provi ng each el ement of the constitutional violation.'™ He did not
shoul der that burden. As the district court pointed out, Bowden
did not allege a reason for the stop or that it was w thout reason.
The district court did not err in granting summary judgnent to the
defendants on this Fourth Amendnment claim

Bowden al so urges that his one-hour detention was unreasonabl e
under Terry.'® Again, Bowden's clains nust fail because he has
failed to present any evidence to sustain his burden of proof under
8§ 1983. Bowden has presented no evidence accounting for (nor has
he even alleged) the reasons for the initial detention or the
subsequent detention; he has not explained why the one-hour del ay
was unreasonabl e. He does not explain why the officers did not
have reasonabl e suspi ci on t hroughout the hour; indeed, the existing
evi dence - that Bowden had been stopped many tines before, that the
officers snelled anhydrous ammonia, that Bowden was a known

met hanphet am ne user and deal er - suggests that the officers did

15 See Hand v. Gary, 838 F.2d 1420, 1424 (5th Cr. 1988) (“W deal wth
both constitutional theories [malicious prosecution and false arrest], and find
that under each theory, . . . Plaintiff failed to prove a constitutional
violation.”); see also Gonez v. Wiitney, 757 F.2d 1005, 1006 (9th G r. 1985) (“A
prerequisite to recovery under [8 1983] is that the plaintiff prove that the
def endants deprived himof a right secured by the Constitution and the | aws of
the United States.”); Cark v. Mann, 562 F.2d 1104, 1117 (8th Cir. 1977) (“Were,
as here, suit is brought pursuant to 42 U S.C. § 1983, plaintiffs ordinarily
retain the burden of proof throughout the trial.”).

16 The parties di sagree about whether United States v. Kelley, 981 F. 2d 464
(5th Gr. 1993), applies. This court in Kelley held that a consent to search
cures any Terry error that may have occurred with respect to detention. In
Kel | ey, however, the court held that the consent cured any error that occurred
prior to the consent, while here the alleged error (the one-hour detention)
occurred after the consent. Wether, in such a case, the prior consent cures a
later error, we do not decide because Bowden has failed to carry his burden of
pr oof .



have reasonabl e suspicion. Nor does he explain why the officers’
efforts to get a warrant and search the house were not diligent.
The district court’s judgnment on the Terry clai ns was proper.

| V.

Bowden next argues that his Fourth Anmendnent rights were
vi ol ated because O ficer Schutze falsified information - that he
and anot her officer snell ed anhydrous ammoni a com ng from Bowden’ s
house - in his application for the search warrant pursuant to which
his house was searched. The district court ruled that Bowden
“fail[ed] to point to any summary judgnent evi dence to support his
contention.” On appeal, Bowden states that although he “m ght have
made the point nore enphatically, the fact that no anhydrous
anmoni a was found i n or around Bowden’s hone is repeatedly stated.”
Bowden di d i ntroduce two pi eces of evidence in the district court -
Schut ze's affidavit submtted to the magistrate for the search
warrant and the list of itens seized from his house after the
sear ch. Hs argunent is essentially that, because anhydrous
ammonia is not included on the list, Schutze's nust have lied in
his affidavit.

Bowden’ s evidence is insufficient to rai se a genui ne issue of
material fact as to whether Schutze lied in his affidavit. It is
i nportant to renmenber that, although a party does not have to prove
a fact by a preponderance of the evidence to survive summary

j udgnent, he al so cannot proffer an unbelievable factual scenari o;
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t he evidence nust be believable by a reasonable trier of fact.?
Wi | e “anhydrous ammoni a” was not on the |list of things seized, the
search of Bowden’s house turned up nethanphetam ne, a “glass jar
wth clear liquid,” a “plastic gallon container containing |iquid
& white wet resi due,” and lighter fluid, anong ot her
met hanphet am ne production materials. There is nothing in the
record to create a genuine issue of material fact regarding the
truth of the officer’s testinony that he snelled anhydrous
anmoni a. '8
V.

Bowden’ s next claimis that the defendants violated his Fourth
Amendnent rights by unnecessarily destroying his property in the
course of their search. Bowden argued in his conplaint that his
dog, Lexus, was taken and destroyed foll ow ng the October 24, 1999
search - an event outside of the statute of Iimtations. This is
the only destruction of property nentioned by Bowden in his
pl eadi ngs.

Bowden’s sole evidence of destruction of property was an

7 See, e.g., Cousin v. Small, 325 F.3d 627, 632 (5th Gr. 2003).

® From | ooking at the district court’s language - that Bowden “fail[ed]
to point to any sunmary judgrment evi dence to support his contention” - it may be
that the district court did not consider the one piece of evidence offered by
Bowden. Nonet hel ess, that one piece of evidence is insufficient to create a
triable issue of fact. Bowden also argues that the defendants have waived the
argument that sonmething else in the house may have snell ed of anhydrous anmoni a
because they raise it for the first tinme on appeal; not only is this irrel evant
because the district court was charged wi th i ndependent|y wei ghi ng t he evi dence,
but it appears that the defendants sufficiently raised the issue bel owin denying
that the affidavit contained Ilies.
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affidavit by Sheree Bowden- McNaught on, Bowden’s sister, presented
by Bowden in response to the defendants’ notion for summary
judgnent. She attested to the follow ng facts:

. “[Bowden] was arrested during the evening of
Mot her’ s Day, 2000. After the arrest, the police
returned to [Bowden’s] honme, wthout a search
warrant and confiscated [Bowden’s] dog Lexus and
left Lexus’ four (4) nursing pups. While at the
house, the police destroyed [ Bowden’s] hone.”?°

. “After the arrest | went to ny brother’s house and
di scovered the hone had been destroyed by the
El ectra Police Departnent. Specifically, the place
was ransacked to such a degree, that it took
several days to create a path through the house so
| could nove around.”

. “Lisa Menning, Electric Oficial and Aninma
Control O ficer admtted to ne that she w tnessed
Joseph Schutze beating Lexus while the animal was
being held in the dog pound. After the beating
Schut ze pulled out his gun and shot Lexus in the
head.”

In light of this affidavit, the district court considered two
distinct allegations of property destruction that allegedly
occurred during the May 15 search: the killing of the dog? and the
“ransack[ing]” or “destr[uction]” of the house. Considering al

evidence in the |ight nost favorable to Bowden, the district court

concluded that the defendants were entitled to summary judgnent.

9 The validity of this statenent is questionable. Bowden alleges that the
events and arrest occurred on May 15, 2000; MNaughton attests that the arrest
occurred on Mother’'s Day, which, in 2000, was on May 10.

20 Bowden, in his brief on appeal, admits that his original conplaint and

notion for summary judgnent msstated the date concerning the killing of his dog,
Lexus, and that it occurred in connection with the May 15, 2000 arrest, which is
roughly consi stent, see supra note 19, w th Bowden- McNaughton's all egations. In

any event, the district court considered the all eged destruction of the dog, and
so we do as well.
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We review that ruling de novo.?

Regardi ng the dog, the district court concluded that Bowden-
McNaught on’ s st atenent about Mbenning’ s statenent was i nconpetent
evi dence under Federal Rule of Cvil Procedure 56(e). That rule
requires affidavits to be based on such facts as would be
adm ssi ble in evidence. Bowden-MNaughton’s statenent appears to
be inadm ssible hearsay, although Bowden argues on appeal that
Moenni ng’ s statenent was an adm ssion by a party, adm ssi bl e under
Federal Rule of Evidence 801(d)(2)(D). Def endants contend t hat
Moenni ng was not a City enpl oyee when she nade the statenent. W
find no record evidence regardi ng Menning s enpl oynent status at
the time she made the statenent. Because Bowden has the burden of
establishing the adm ssibility of evidence supporting his claim
the district court was correct in concluding that Bowdlen-
McNaught on’ s st at enent about Mbenni ng’ s st at enent was i nadm ssi bl e.
Moreover, because this is the only evidence that the dog was
killed, the district court was correct inrejecting Bowden’s claim

Regar di ng Bowden- McNaughton’s cl aim that Bowden’ s house was
“ransacked” and “destroyed,” the district court concluded that
“there were no specific allegations of property destruction at the
time of the search.” The defendants also point out that Bowden

admtted to receiving his itens back fromthe police departnent,

2 Threadgill v. Prudential Sec. Goup, Inc., 145 F.3d 286, 292 (5th Gr.
1998).
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except for his dog.? Bowden had the burden, in responding to the
def endants’ notion for summary judgnent, to create a genui ne issue
of material fact with respect to his destruction-of-property claim

and he failed to do so.

VI,

Bowden’s fifth claimis that the district court erred in
concluding that Bowden failed to prove official know edge of a
custom of unconstitutional behavior as required by Mnnell v.
Departnent of Social Services.?® The district court acknow edged
Bowden’ s al |l egations of an official policy (based on the el even
i nstances in which he was stopped by Electra police officers) and
a constitutional violation (the Terry v. Chioclaim. The district
court determ ned, however, that Bowden “never avers the second
requi red showing for a claimof nunicipal liability. The issue of
actual or constructive know edge of the Electra Police Departnent

custom of stopping and searchi ng [ Bowden] never surfaces.”

22 Bowden al so appears to argue, albeit in a conclusory fashion and wi t hout
addressing the fact that al nost all of his property was returned, that his rights
were viol ated because the officers exceeded the scope of the warrant when they
seized and retained certain itens, such as his electronic equipnment. Although
he argued below in general terns that the search was “unreasonable,” he never
nmade this specific argunent; his argunent was only that the officers trashed his
house and took his dog. Thus, this argunent, having been raised for the first
tinme on appeal, is waived. See Vela v. Gty of Houston, 276 F.3d 659, 678 (5th
Cr. 2001).

23 436 U.S. 658 (1978); Pineda v. City of Houston, 291 F.3d 325, 328 (2002)
(stating the Monnell requirenents of: 1) an official policy or custom 2) actual
or constructive knowl edge on the part of a policymaker; and 3) that the policy
or customwas the “noving force” of the violation).
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Bowden, in his opening brief to this court, refers to ten
events where other individuals filed clains against the City of
El ectra asserting a variety of allegations, including false arrest,
excessive force, and First, Fourth, and Fi fth Anmendnent vi ol ati ons.
As the defendants correctly point out, none of this evidence was
presented to the district court. Thus, it cannot be consi dered by
this Court.?* Bowden also argues that the ten previous instances
of alleged harassnent of Bowden point to constructive know edge.
Al t hough he used these facts below to argue the existence of a
policy, he did not use themto establish the existence of know edge
on the part of a policymaker. Therefore, this argunent was not
made below and cannot be considered here.? And even if we
considered it, Bowden testified that he never conplained to anyone
about these instances, nmaking it hard to see how they could show
know edge; his argunent, nade for the first tinme on appeal, that
the small size of the Cty police departnent nmade conplaints
unnecessary, is both waived and unconvi nci ng.

Bowden failed to show actual or constructive know edge of a
policymaker. The district court’s judgnent was correct.

VI,

Finally, Bowden challenges the district court’s denial of his

24 See, e.g., Garcia v. Am Marine Corp., 432 F.2d 6, 8 (5th Cr. 1970)
(“I't is fundamental that facts not presented at trial may not be asserted on
appeal . Any action on appeal can be properly based only on matters consi dered
at trial; this court may not therefore, reverse a trial court on the basis of
facts not in the record.”).

25 Vel a, 276 F.3d at 678.
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Fourteenth Amendnent claim Bowden appears to have alleged two
di fferent Fourteenth Amendnent violations: first, a violation of
his rights under the “incorporated” Fourth Amendnent, which, we
have expl ai ned, was without nerit; and second, a violation of his
right to substantive or procedural due process or equa

protection.? The district court’s analysis of the latter claim
was, in full, that Bowden “cannot successfully advance a viol ation
of rights under the Fourth Anmendnent. Summary judgnent is granted
as to Plaintiff’'s Fourteenth Amendnent C ains. Texas |aw applies
a simlar standard for substantive due process clains.”

In his opening brief here, Bowden refers to a variety of
police action that that he all eges deprived himof “life, liberty,
or property” (although he nentions nothi ng about equal protection).
But nowhere in the district court did he make any argunent
regarding these clains; thus, they are not properly presented on
appeal . Moreover, he presents no evidence for these clains
distinct fromthe all eged evi dence for the Fourth Amendnent cl ai ns,
whi ch we have al ready held is inadequate.

VI,
For the foregoing reasons, the judgnent of the district court

i s AFFI RMVED.

2% |n his conplaint, he nentions “life,” “property,” and “his right to
substantive procedural [?] due process and equal protection.”

16



